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RULES AND REGULATIONS 
Title 31-INSURANCE 

INSURANCEDEPARTMENT 
[31 PA. CODE CH.3011 

Health maintenance organizations 

Statutory Authority 

Under the Health Maintenance Organization Act ( a c t )  
(40 p. s. $4 1551-15671, the Insurance Commissioner 
commissionerdeletes 4 301.42 (12).amends 4 301.2 
and adds Subchapter G at $4 301.121-301.126. 
purpose 

The purpose of these amendments h b implement
several consumer protection measures to mitigate HMO 
insolvencies and to provide for other protection in the 
event of an HMO insolvency. The commisioner’s statu
tory authority to amend these regulations is derived born 
#axion 5.l(b)(2) whichof the act (40P. S.4 1555.1(b)I21)
outlinescriteria utilized by the commissioner to deter 
mine an HMO'sability to m e t  i t s  finanad obligations 
to subscribers. 

Section 301.2 is amended to include several newly
defined terms. Sections 301.121-301.126 have been 
added at Subchapter G. Section 301.121 increases the 
initial capitalizationrequirements for newly formed 
HMOs as well as HMOs currently in operation in this 
Commonwealth. In addition,this section requires that 
every operational HMO deposit 81OO.OOO with the Com
missioner to be utilized for adminstrative expenses in 
the event of the insolvency of the HMO. Section 301.121 
replaas existing HMO capitalizationrequirements in 
4 301.41112) which were insufficient to HMO 
solvency 

Section 301.122 prevents health care pro- from 
seeking reimbursement from HMO subscriben in the 
went  of an HMO insolvency by implementing hold 
harmless provisions. and 5 301 ,123provideo for a c o n e 
continuation of subscriber benefits for enrolleesreceiving care 
from a health care provider in the event of M HMO 
insolvency 

Section 301.124 requires that if a provider terminates 
i t s  agreement with an HMO to providehealth care 
services theprovidershallgivethe HMO atleast 60 
days advance notice of the termination 

section 301.125 provides for replacement coverage f o r  
subscribers of an insolvent HMO by requiring other 
health insurers to provide coverage to the subscribem of 
an insolvent HMO. Finally. 0 301.126provides the Can
missionerwith the discretion to appoint an ad
group HMO to providerecommendations 
regarding a plan X n for a h a y imp^
HMO. 
these amendments closely pattern recently adopted

amendments to the HMO model Act of theNational 
& h a t i o n  of insurance commissioners in  addition, the 
amendments were promulgated through a joint effort of 
the I n s u r a n c e  Department (Department)and the hmo 
industry in this Commonwealth through A joint task 
force appointed by the Commissioner. 
comments 

These amendments were proposed a t  21 P r B .  3001 
(July 6. 1991 J under d o n  5 of the Regulatory her 
Act (71 P.S.4 745.5). 

during the public c o m m e n t  parid no comments w e n  
received from the standing committees 

The folio* comments were received on the issues 
idan
1. distribution of assets in the event of on hmo 

insolvency 
The Pennsylvania medical Society (PMS) and the 

Independent Regulatory Revim Cammission (IRRO 
obligations that health cam providers b placed &add 
general creditors in the order of distribution of assets of 
an insolvent HMO which b governed by s t i o n  544 of 
The I n s u r a n c e  Department Act of one thousands nine 
hundred urd twentyone I40 P.S. 4 221.44). currently
health care providers receive useta of insolvent HMOs 
under d o n  6Wd)  or chinu of general creditors The 
recommendation of PMS and IRRC would distribute 
useto to health cam providers under section 544k). 

The distribution of assets of M insolvent HMO u 
clearly set forth by section 544 of The Insurance Dc?-H
ment Act of one thousand nine hundred and twentyone
which prohibitstheestablishment of subclasses within 
any class of the order of distribution The priorities for 
distribution of assets of an insolvent HMO to providere
of health care cannot be altered through amendment to 
this regulation since the priorities M mandated by 
statute. 
2. administrative deposit 301.121tfl 

This section requires that d HMO deposit 81OO.OOO 
with the Commissioner to fund administrative costa 
incurred bytheliquidator of M insolvent HMO. the 
Insurance Federation of Pennsylvania IIFP) recommended 
mended thatthe S100,OOO deposit be increased to 
S3OO.OOO as a lesser amount m y  be insufficient to fund 
administrative costs M A result of M HMO insolvency 

The Department believes that ~100,OOOis a suffucient 
depository requirement in addition. the e o n  requires- HMOs to deposit atleast 81OO.OOO which provides the 
commissioner withthe discretion to quire additional 
deposits if a need is recognized to do so. 
3. Hold harmless provisions 301.122 

' seaion 310.122 of the hold harmleu provisions rn 
quirea that  a contract heenM HMO and A participation 
ing provider include language to the following effect" 
and then seta forth A recommend hold harmless provision
sion 

The I F P  has recommended that the w a d  language
b replacad with the word p r o v i s i o n  which c h i h a  
that the hold harmless clause will not need to b identical 
to the language in the section but rather muat bring to 
effect the rugged language The department agrees to 
lmrnAthreguldanirita6ndformtorepl.esthswodlanguage with provision 

The hold harmless section also statam this provision
shallnotprohibit collection of supplemental charges 
copayments on the hmo’s or provider’s behalf made in 
accordance with the terms of the applicable agreement
betwean the HMO and usbscriber/enrollees The pennsylvania 
pennsylvania medical Society and IRRC have commented and 
r ecommend 1- changes to this don 
In i t s  comments PMS poinu out that providers do 

typically collect supplemental charges d c0 payments 
on behalf of the HMO. but normally keep 9a a  fees 
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premiums 

consistent with t h e  contract wi th  the HMO PMS Toom
mends that  t h e  words "or) t h e  HMO's b e h a l f '  h deleted 

IRRC commented that, while itappearsthatsupple
m e n d  charges and copayments should be collected on 
behalf of the HMO. it  IO not dear if this section permits
providers to collect supplemental sharges and copay 
menta that they are entitled to receive from the rub 
a.
Themfore IRRC recommended that thin section 
be amended to state that this provision not preclude
collection of supplemental charges on either the hmo’s 
or provider's behalf made in accordance with the 
ment between the HMO and provider. 

The Department's position is that -me contractu 
between HMOs and participating providers grant provid 
era advancepaymenu from the HMO DO that, in -me 
circumstances supplemental charges and copayments arc 
due to be returned to the HMO. The Department's
intention is to maximize  available assets in the event of 
the  insolvency of an HMO. therefore this e o n  b 
intended to have the supplemental charges andcopay- menta returned to the liquidator of the HMO for asset 
maximization purposes However, theDepartment does ' 

6 .  Notice of provider termination a 1  124. 
this d o n  requires that m HMO provider contract 

require anticipating prowdm to give 60-day advance 
notice or tarmination PMS ha8 objected to the 60-day 
-at indicating that it is excessive. PMS h~ 
suggested that 30 days should be sufficient 
T h e  - w e n t  b disinclined to alter the requirement

far 60-day advance notice of provider termination this 
donb promulgated to implement measures to protect
rubscribemaof HMOs generally and. particularly. in the 
event of an HMO's insolvency. Therefore. requiring 
60-days notice of provider termination is an important 
consumer protection measure particularly if an HMO is 
declared insolvent which may heighten subscriber con
cerns over continued care until alternativecoverags L 
implamentad. 
6. Replocement Covenage-$ al.125 

This don requires tha t  in thewent of an b 0 1 
vency of an HMO. other insurers who solicited d 
from a $roup shall offer caverage to those who were 
insured by the HMO atthe same rates and with the 
same benefits which the insurer offered to others *thin 
the P U P .  

The IFP recommends that this section be clarified so 
d to permit a replacement insurer to implement and 
utilize underwriting stand& which it applied to others 
in a given group in offeringreplacement cover- to 
subscribera of an HMO. 

The Department believes that this request cannot be 
implemented since the practice of individually underwrit 
ing group health insurance has been adjudicated before 
the commissioner in individual underwriting of group 
Health coverage Docket No. (1990). this 
adjudication has been affirmed in Insurance Fedemtion 
of pennsylvania u. Foster, No. 1293 CD 1990. therefore 
the Insurance Federation'srequest for clarification 
not be included in this d o e  
Fiscal impact 

fiscal impacts on theprivate=tor are described in 
0 901.121 and include increased capitahation require 
menu for both newly adopted and existing HMOs and a 
deposit w e n t  to"& used in theevent of m 
insolvency of an HMO. These impacts are outlined M 
follows: 

-Existing HMOs = $1 million in capitalization
(8250,000 par year for 4 y e a r s ) .  

-Newly formed HMOs - $1.5 million in initial capital
ization 

Them are no fiscal im upon the general public
@tical subdivisions or the Commonwealth 
paperwork 

These amendments result in a onetime increase in 
paperwork for the private nectar since HMOs will have to 
include the hold L e s s  andcontinuation of benefit 
provisions outlined in 54 301.122 and 301.123 in provider 
contracts These contracts are approved by the Depart
m a t  of health which currently reviews the contracts 
"here d be a minimum increase in paperwork for  the 
commonwealth but no impact up011@tical subdivisions 
or the general public 
Contact Person 

The amtact person in Kenneth C. wolensky ' 

office of program bar, 1326 Straw-= 
harrisburg pa 17120. (717) 7874429. 

not intend to prevent providers from seeking copayments
duethem from subscribem in theevent of insovency 
An a result. theDepartment agrees to the language

suggested by IRRC and has amended this section toread 
"bprovision shall not prohibit collection of supplemen
tal c h a r g e s  or copayments on theHMO's or providers
behalf made in accordance with the terms of the applica
ble agreement between the  HMO andsubscribwen
rollee 
4. Continuation of Benefits provisions &Il.W. 

Section 301.123 require that HMOs implement plans 
to provide far continued subscriber benefits in the  went  
an HMO u declared insolvent. HMOs can select among 
five alternatives. outlined in this section to provide for 
benefit continuation. The alternative chosen by the HMO 
must be approved by t h e  Commissioner. 

PMS and IRRC have raised conaxxu over subseetion 
(b)12)which indicates that an H M O  w establish "provi
do= in provider contracts that obligate the  provider to 
provide services for the duration of t h e  period after the 
HMO's insolvency for which premium payment has been 
made and until the enrollee's discharge fro= the  inpa.
tient facility." PMS indxntcs that this provision places 
an unfair burden on providers u it is unclear when a 
provider is obligated to cease providing -to m 
K.0 subscriber.particularly $the subscriber is in an 
inpatient facility As such a provider could be obligated 
to provide services beyond the date f o r  which 

-


,, 

have been paid according to PMS. IRRC has also 
suggestad that this language be clarified to in- that 
a provider b not obligated to continue to provide 
beyand the date f a r  which premium has bean paid 

The Department believes that the intention of rub
tion (b)(2) is clearly set f o r t h  in subsection (d. this 
d o n  in&-- thatcontinuation of benefits should 
occur "for the duration of the contract period f a r  which 
premium have been paid and continuation of benefits to 
members who are &dined an the date of insolvency in 
an inpatient facility until their discharge or expiration of 
benefits." The provisions of this section are not intended 
to extend subscriberbenefits or subscriber obligations
beyond t h e  promions of subsation (a). therefore no 
change to the  l a n g u a g e  in subsection fbI(2) is necessary 
u the intention of this r u b m u o n  L clearly indicated by
subsection (4.
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regulatory review 
Under section 5fa) of the Regulatory Revim Act (71 

P. S. 0 745.5laH. the agency submit ted a COPY of the 
notics of propcued rulemaking to IRRC and to the 
Chairpersons of the House Committee on insurance and 
the Senate Committee on Banking and insurance f o r  
review and comment. In compliance with section S(b.1) of 
the regulatory Review Act. the agency also provided
IRRC and the Committats with copies of all comments 
received M well M OWdocumentation 
These final-form regulations w e n  deemed approved by

the H o w  I n s u r a n c e  Commitbe and the Senate B 
and Insurance Committeeon December 10, 1991.-9irr 
met on December 19, 1991. and &approved the regulations. in accordancewith d o n  5(c) of the Regulatory
Review Act. Under section 7(a) of the Regulatory Review 
Act. on January 14, 1992, theDepartment notifid the 
Governor, the commission and the designated Standing
Committam of the House and senate of their intention to 
proceed with the regulations with revisions IRRC met on 
February 5. 1992 and approved the revised regulations 
f indings 

The Insurance Department finds that 
(1) Public notice of intention to amend the administra

tive regulations amended by this order has been given
under sections 201 and 202 of the act of July 31, 1968 
(P. L 769. No. 240) (45 P. S.44 1201 and 12021, and the 
regulations thereunder, 1 pa Code 44 7.1 and 7.2. 

12) T h e  amendment of the regulations of the insurance 
Department in the manner provided in this order is 
necessary andappropriate f o r  the administration and 
enforcement of the authorizing sta tu tes .  
order 

The Insurance Department, acting under the authorit  
ing statutes. orders that: 

(a) The regulations of the insurance department 51 
P a  Code Chapter 301. are amended by amendin 
85 301.2 and 301.42 andadding 45 301.121 an8 
301.123-301.126 to read u set forth at 21 PaB.3004 
(July 6 ,  19911 and by ad- 4 301.122 to read M set 
forth in hex A 

(b) The Insurance Cornmissloner shall subrut or 
der. 21 PaB. 3004 and Annex A to the office of General 
Counsel and Office of Attorney General f a r  approval M 
to form and legality u requad by law 

(C) The I n n u a n c e  Commissioner shall certify W OF 
dm. 21 PaB.  3004 and Annu A anddeposit them with 
the legistlative reference Bureau u rapmi by law. 

(d) this d e r  s h a l l  t a k e  effect upon publication in the 
pennsylvania bulletin 

c o n s t a n c e  B. FOSTER 
insurance commissioner 

W note Fiscal Note 11-84 remains valid for the 
final adoption of the subject amendments. 

(Editor‘s NOW For thetext of the order of the i nde  
pendent Regulatory Review Commission relating to this 
document see 22 PaB. 811 (February 22. 19921.) 

Annu A 
TITLE 31. insurance 

PART X. FIEMITI maintenance organization 
chapter 301. HEALTH maintenance 

organization 
subchapter G. PROTECTION AGAINST insolvency 

8 301.122 hold b-. 

A contract between M H!!O and II participating

provider of health c a m  services shall include a provision 
to the following effect: 

provider hereby agrees that in no event, including. butnot limited to non-payment by the H “ .  
XU0 insolvency or breach of this agreement,shall 
(provider) bill charge. collect adeposit from. seek 
compensation.remuneration or reimbursement from. 
or have MY recam against subscriber enrollee or 
penom otherthanHMO acting on their behalf f o r  
services listed in this Agreement. This provision
shall not prohibit collection of supplemental charges 
or copayments on theHMO’sorproviders behalf 
made in accordance with the terms of the applicable 
agreement between the HMO and subscriber/enrollee 

“ P r o v i d e r )  further agrees that (1) the hold harm
leseprovisions herein shall survivethe termination 
of the (applicable Provider contract regardless of the 
cause giving rise to terminahon and shall be con
strued to be for  the benefit of the EM0 subscriber 

andthat (2) this hold harmless provision
supersedes m y  oral or written contraryapeemant 
now existing or hereafter entered into between (b 

. 

v i & )  and subscriberenrollee or persons acting on 
their behalf 

3 “ A n y  modification addition. or deletion to the 
provisions of hsection shall become effective on a 
dam no earlier than fifteen (15) days after the
atupof Health has received written notice of 
such proposed changes.” 
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